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The fundamental impulse that sets 

  and keeps the capitalist engine in 
  motion comes from the new consumer 
  goods, the new methods of production 
  or transportation, the new markets, the 
  new forms of industrial organization 
  that capitalist enterprise creates….This 
  process of Creative Destruction is the 
  essential fact about capitalism.1 

 

Let me begin by thanking George Yarrow and the 

others at the Regulatory Policy Institute for their 

invitation to try out some ideas here, and in my case 

to express ambivalence where more skilled analysts 

profess certainty. This is the sort of forum in which 

one can do just that and, having benefited from the 

subsequent discussion, change his mind, the only 

penalty being that some small-minded lawyer, 

afflicted with the consistency that is the hobgoblin of 

small minds, might read these preliminary thoughts 

back to me were I to remove my self-imposed ban on 

                                                
 
1 Joseph A. Schumpeter, Capitalism, Socialism and Democracy. New York, Harper & Brothers, 
1942, at p.83 of the edition published by HarperPerennial. 
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testifying in competition cases, and offer a different 

view on these matters.  

I am about to disappoint the lawyers in the 

audience in still another way: by concentrating, not on 

the legalistic webs they have woven around the 

subjects of competition policy and intellectual property 

rights, but by trying to get back to basics, although I 

know that term was used rather unsuccessfully in 

another connection in Britain some years ago. 

 There is no need to recite in any detail the goals 

of competition policy -- prices that cover costs, 

including a risk-adjusted return on capital; efficient 

allocation of resources; preventing incumbents from 

erecting artificial barriers to entry by newcomers; 

contributing to the maintenance of social mobility -- 

those are a few that come to mind. But for our 

purposes I would like to concentrate on one: 

preventing powerful incumbents from reducing the 

force of the Schumpeterian gale of creative 

destruction, especially in what I will here call 21st 
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century industries. I pick that competition-policy goal 

for three reasons. 

 The first, as John Fingleton has pointed out, is 

that “Recession is potentially hostile towards 

competition policy”, shaking confidence in the ability 

of “ competitive markets to produce positive 

outcomes.”2 Worse still, current concern with 

strengthening the fragile recoveries that are struggling 

to gain ground in your country and mine has created 

an atmosphere in which the pressures to preserve 

failing incumbents seems to have become irresistible. 

Banks that have made imprudent loans are to be 

saved lest we have “systemic failure”; bankrupt auto 

companies in America are to be saved lest -- well, lest 

trade unions get angry with the current administration; 

small businesses that are not deemed creditworthy 

are to be subsidized in the hope that they will survive 

and not lay off workers who, of course, are also 

voters.  
                                                
 
2 “Competitive Policy in Troubled Times”, A paper based on a speech delivered by John 
Fingleton, Office of Fair Trading Chief Executive, at the annual Charles River Associates 
conference, Brussels, 20 January 2009. 
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All of these measures favor incumbents by 

allocating scarce resources to them. No surprise, 

since incumbents employ real voters, and now, while 

innovators have no such group to petition politicians 

on their behalf, just as future generations are not yet 

around to protest massive borrowing that shifts costs 

to them. 

  Such unwise microeconomic policies are very 

damaging to the macroeconomy. As The Economist 

put it a decade ago: 

  If the past century of economic policymaking 
  has taught us anything, it is that achieving 
  strong long-term growth often has less to 
  do with macroeconomic policies than with 
  good microeconomics, including fostering 
  competitive markets that reward innovation 
  ….3  

The second reason for reminding ourselves of 

the role of creative destruction is that only by fostering 

an environment in which rapid innovation -- with all of 

its destructive force -- prevails will economies such as 

                                                
 
3 The Economist, 7 October 2000, cited in William J. Baumol, The Free-Market Innovation Machine: 
Analyzing the Growth Miracle of Capitalism. Princeton and Oxford: Princeton University Press, 2002, p. 
vii. 
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ours be able to find a place in a globalized world in 

which old, traditional industries are increasingly 

dominated by emerging economies with billions of 

low-cost workers eager for jobs.  

By contrast, the United States’ [and Britain’s] 
primary source of competitive advantage 
should be in innovation-based competitive 
activities that are less cost-sensitive [than 
routine programming].4  

 

If innovators are not given free rein to attack and 

perhaps destroy incumbents, a never-ending round of 

subsidies, tax increases and other such bows to the 

past will burden the living standards of citizens in both 

our countries. 

Traditionally, the institutions that characterize our 

countries -- the rule of law, individual freedom, first-

class universities (from which the most successful 

entrepreneurs typically drop out!), a vibrant, risk-

taking venture capital industry -- produce a steady 
                                                
 
4 Robert D. Atkinson, President, Information Technology and Innovation Foundation, “Innovation 
in America: Opportunities and Obstacles”. Testimony before the Commerce, Science, and 
Transportation Subcommittee on Competitiveness, Innovation, and Export Promotion, U.S. 
Senate, June 22, 2010. Dr. Atkinson has a rather more expansive view of the role government 
might play in accelerating the rate of innovation than does this speaker. 
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stream of innovations that more centrally directed 

economies cannot, witness China’s reliance on the 

theft of intellectual property and its insistence that 

companies wanting to tap its markets first share their 

technology with less advanced Chinese companies.  

 The third reason for re-examining the role of 

innovation is the implications that typically capitalist 

phenomenon has for the application of antitrust policy 

to specific industries. Over the ongoing objections of 

our host, George Yarrow, we assign a key role in 

antitrust enforcement to market definition and market 

shares. I have long had some doubts about the 

wisdom of that exercise, preferring a by-their-acts-

shall-you-know them approach. Only firms with 

market power can engage in anticompetitive acts; 

others might wish to do so, but cannot. Since we 

know an anticompetitive act when we see one -- or at 

least can identify one more easily than we can define 

markets -- why bother with the latter exercise? 

 I take comfort from the fact that Professor 

Yarrow, although among the first to preach the 
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uselessness of trying to define relevant markets and 

measure market share, has an increasing band of 

supporters. Louis Kaplow, of Harvard University and 

the National Bureau of Economic Research, recently 

made what he characterizes as an “immodest claim” 

that: 

  the market definition process is incoherent 
  as a matter of basic economic principles 
  and should be abandoned entirely. This 
  conclusion is based on the inability to make 
  meaningful inferences of market power 
  in redefined markets; … the impossibility 
  of determining what market definition is 
  best in a sensible manner without first 
  formulating a best estimate of market 
  power, rendering further analysis pointless 
  and possibly leading to erroneous 
  outcomes….5  
    

But if we insist on going through the process lest 

some economic consultants get added to the dole 

queues and regulators be forced to find other work -- 

of which there should be plenty now that Brussels has 

                                                
 
5 Louis Kaplow, “Why (Ever) Define Markets?”, The Harvard John M. Olin Discussion Paper 
Series, Discussion Paper No. 666, March 2010. 
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decided to superimpose Europe-wide regulation on 

the existing national regulations of the financial sector 

-- we have to pay less attention to static definitions of 

market share and more to the durability of existing 

shares in the face of a gale of creative destruction. In 

short, the question should not be, “Does a company 

have a dominant market share?” -- or at least that 

should only be the starting point in an inquiry -- but “Is 

that market share likely to prove ephemeral?”. I 

suppose this is merely another way of asking some of 

the questions we have always asked: Are switching 

costs high? Can the incumbent make entry difficult 

and costly? Is the nature of likely entry such that new 

entrants will merely nibble around the edges of the 

currently dominant firm, or is the incumbent more 

likely to be swept away in the famous perennial gale 

of creative destruction?  

If an industry of concern to the enforcement 

authorities is subject to assaults from new entrants 

sporting new technologies and better mousetraps, we 

might well need a more careful analysis of market-
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share durability than that in which we have 

traditionally engaged. As Commissioner Joaquín 

Almunia recently remarked, we must “allow 

competition policy to look forward on the basis of 

innovation and not only on prices and output.”6        

 Please understand: I am not saying that these 

industries warrant special exemption, or inattention to 

any anticompetitive practices in which they might 

engage.7 In a world in which intellectual capital is 

rapidly replacing physical capital as the cornerstone 

of the wealth of nations, nothing can be more 

important than getting the application of the antitrust 

laws to industries in which intellectual property is the 

principle asset right.  

That is no easy chore. Intellectual property is 

developed by corporate research departments and 

the fabled lone inventor working in his garage in 

response to the prospects of substantial, in most 

cases financial rewards. The risks that a research 
                                                
 
6 Friends of Europe, “New Transatlantic Trends In Competition Policy”, Summer 2010, p. 18. 
7 In the next section I draw on a talk I delivered to The Federalist Society for Law & Public Policy 
in Washington, D.C., on November 11, 1998.  
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effort will come to naught, that some other inventor 

will be first to the market, that an invention or 

innovation will seem feasible in the laboratory but 

prove too costly or perhaps even impossible to 

produce in marketable quantities, all point to the need 

to protect intellectual property so that its owner can 

reap the just rewards for his successful risk-taking.  

 Unfortunately, the level of those rewards -- and 

let’s not pretend that we know very much about the 

relation between the rewards on offer and the effort 

devoted to innovation -- is directly related to the 

innovator's ability to deprive others of the use of his 

invention or trade secret. Make the intellectual 

property available to all who would use it, and you 

hasten its dissemination; but at the same time you 

seriously reduce the incentive to create such property 

in the first place, or so we believe in the absence of 

proof to the contrary and a showing that wide 

dissemination is not profit-maximizing and more in the 

public interest than the current protective system. It is 

this tension between the desire to encourage 
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invention, innovation and the on-going march of 

technology and productivity, and the desire to 

maximize the diffusion of new discoveries that the 

antitrust laws must accommodate.   

 The first of these goals -- maximizing the pace of 

innovation -- calls for the absolute protection of 

intellectual property rights. To the extent that an 

innovator cannot appropriate to himself the benefits of 

his work, his incentive to struggle on is diminished. 

When so-called "free riders" can use the results 

without sharing the costs of research and 

development, the private sector will invest less in 

research than is in the nation's interest. So we have 

laws granting innovators the absolute right to the fruits 

of their efforts, laws that provide for the patenting of 

inventions and the perpetual protection of trade 

secrets. 

 The second goal -- rapid diffusion of new 

inventions and techniques -- is met in two ways. The 

law permits the inventor to gain the benefits of 

economies of scale by licensing his invention to 
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others, thereby spreading the fixed costs of research 

and development over the output of those licensees. 

It at the same time protects his stake in his invention 

by permitting him to restrict licensees' use of his work 

to maximize its value without contravening the 

antitrust statutes. Absent such a guarantee, the 

inventor's incentive to license his work to others would 

be diluted. 

 Equally important, rapid diffusion of innovation is 

assured by preserving a competitive marketplace. 

The developer of a new product or process may wish 

to control the pace at which those innovations are 

introduced, and to maintain the price of the product or 

process at a level that yields monopoly profits. But he 

must always reckon with the possibility that some 

equally talented innovator or equally well-funded 

research laboratory will come up with a superior 

product, or a more efficient method of production. And 

that the antitrust laws will ensure that channels of 

distribution are not unfairly denied, and that those with 

a stake in the status quo cannot use their market 
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power or conspire with others to make it difficult for 

the new product to obtain such manufacturing and 

financial support as it may be able to command in an 

open marketplace. It is the combination of the 

protection of intellectual property rights and antitrust 

enforcement that leaves those rights open to 

legitimate challenge that serves the public interest. In 

short, that interest is served only if the antitrust laws 

are applied in all their aspects to firms in which 

intellectual property, often embedded in key 

employees (which creates a host of other problems 

related to trade secrets), is the key ingredient in their 

success -- but with special attention to the possible 

precariousness of any market power so obtained.  

• A dominant firm cannot be allowed to leverage that 

power by tying other products to the one that it 

dominates.  

• A dominant firm cannot be allowed to use that 

power to bludgeon independent manufacturers not 

to deal with its competitors, or impose a pricing 

system that accomplishes that same result.  
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• A dominant firm, in control of a product, access to 

which is crucial for firms that compete with it in 

other product markets, cannot be allowed to make 

as a condition of access an agreement not to 

compete in other markets. 

 Surely, nothing in the nature of what for short-

hand purposes I am calling high-tech industries 

obviates these simple policy truths. Indeed, they 

seem to me more compelling in the case of industries 

in which waves of creatively destructive innovation 

are to be relied on as the principal engines of 

progress. In many of these industries, newcomers -- 

the pizza-eating graduate student with a bright idea 

and a zero bank balance -- rely on venture capitalists 

for the seed capital needed to take their idea from 

concept to marketable product. These venture 

capitalists are notably hard-headed realists. If they 

believe that an entrenched incumbent will be allowed 

to snuff out incipient competition by inducing 

manufacturers to boycott the new product, or by using 

technological legerdemain to tie its own competing 
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product to its monopoly product, venture capitalists 

will suggest to the newcomer that completion of his 

doctoral dissertation or a job with the entrenched 

incumbent is his best option.  

But the key predicate to all of this is that the 

incumbent enjoy a dominant position, which gets us 

right back to the question of just how we define 

dominance. I suggest for discussion the question of 

whether what is required to accommodate the new, 

more rapid rate of innovation that characterizes many 

markets is a tweaking rather than a radical change in 

doctrine -- a shift in emphasis from current to 

prospective market shares, a consideration not only of 

the current state of play, but what is looming on the 

horizon, and equally important, a careful 

consideration of remedies lest the cure be worse than 

the disease. Regulators might adopt the policy of my 

friend John Shenefield who, when in charge of the 

Department of Justice’s Antitrust Division, would tell 

his young colleagues to lay out the relief they sought 

before he would approve the filing of a complaint. This 
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recognizes the hard fact that the judicial process is 

more leisurely than the competitive process, 

especially in industries that are now coming in for 

increased regulatory attention;8 and that the solution 

to blatantly anticompetitive practices might be 

structural rather than supervisory, and therefore very 

difficult to obtain from a nervous court.9 

 So much for competition policy. Intellectual 

property policy, it seems to me, has the same goal as 

antitrust policy -- to maximize the rate of innovation 

and its diffusion by granting innovators property rights 

-- temporary, quasi-monopolies. As I have noted, 

antitrust policy copes with what would otherwise be 

something of an anomaly by making sure that the 

owner of IP rights cannot leverage those rights to 

extend his monopoly into other fields or beyond its 

intended expiration date -- no easy chore at times. 
                                                
 
8 “New leaders on both sides of the Atlantic are showing renewed interest in scrutinizing 
innovators. Competition agencies ideally help consumers by ensuring open, competitive markets 
while eschewing actions that impede innovation and competition. But the accelerating pace of 
technological change makes their task more difficult.” Timothy J, Muris, “Antitrust in a High-Tech 
World,” The Wall Street Journal, August 12, 2010. 
9 One of the principles that should guide competition policy “is to consider your remedy early and 
often,” especially since courts are reluctant to order the dismembering of a company proven to 
have violated the antitrust laws. Muris, loc.cit. 
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And one that is often subverted by the ability of 

vested interests to extend the reach of their property 

rights beyond what is necessary to induce the 

creation of the protected material -- I believe in the US 

copyright protection now extends for life-plus-70 

years, and is used to attack many of the innovations 

in the media industries, such as copying materials for 

personal use. The danger in this area is that what are 

purely commercial disputes -- the carving up of 

economic rents -- become elevated to the level of 

public policy disputes, with all of the associated 

lobbying and jockeying for political advantage, what 

Baumol calls “one major impediment to productivity 

and growth -- the diversion of entrepreneurial effort 

and ability to unproductive activities, such as rent 

seeking.”10 William Patry11 has a wonderful book on 

this subject,12 which I commend to you for its vivid 

description of the battle between, among others, the 

Hollywood movie industry, on the one side, and on 
                                                
 
10 Baumol, op.cit., p.73. 
11 See “Intellectual Property”, An ALM Supplement to The American Lawyer, Fall 2010, p.19. 
12 Moral Panics and the Copyright Wars. Oxford: Oxford University Press, 2009. 
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the other developers of digital and other technologies 

that copyright holders see as existential threats to 

their industries -- never mind that each new medium 

seems to have benefited the old: think of Hollywood 

revenues from DVDs, or the revenues that what I 

believe younger people call musical groups are 

receiving for concerts that prove that age need not 

inhibit exhibitionism.  

 There is one instructive example of the effect of 

these battles between owners of IP and new 

technologies that is worth pondering. Few would 

argue that a composer should get some revenue from 

his creation, even though the relationship between the 

precise incentive provided by copyright protection and 

the volume of innovations induced by that incentive is 

not entirely clear. Let’s just say that it sounds “fair” to 

let the creator benefit from his creation for a limited 

time, free from copiers -- especially if they happen to 

be Chinese who can sell a DVD for $1 on the streets 

of Beijing before the movie is released to theaters in 

the US. 
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 But does that mean that consumers who want to 

purchase a performance of a particular song should 

be limited to buying it tied to a bunch of songs in 

which he has no interest? Patry calls this an instance 

in which “businesses create products or services 

based on what they want to sell to consumers and not 

based on what consumers want to buy.”13   

Remember the old days of records that had “A” 

and “B” sides, the “A” side with the hit song, the “B” 

side with a less desirable selection? Or the day when 

a hit song was embedded in an album of stuff in 

which you had no interest whatsoever? Along comes 

Mr. Jobs, with a technology that makes it possible to 

unbundle, to end the tie between the desired song 

and a lot of other stuff. Just what competition policy is 

all about. Is public policy to favor the owner of 

intellectual property who ties to the availability of that 

property some less desirable products? Or the 

innovator who wishes to let the consumer choose -- 

                                                
 
13 Op.cit., p.5. 
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and pay for -- the protected property only, untied to 

other stuff? I rather lean in the direction of the latter, 

but would be eager to hear what you think. 

 Then there is the equally knotty question of 

balancing incentives to innovate and the desirability of 

disseminating the benefits of the creativity so induced. 

I suspect that there is no one-size-fits-all business 

philosophy. Some innovators believe that maintaining 

exclusivity maximizes profits, others that voluntarily 

disseminating knowledge produces profit-enhancing 

feedback. For our purposes we have to decide just 

when policy intervention by government is necessary 

to force the latter approach. Apparently, the 

authorities have decided that Apple cannot restrict 

access to its platform to the extent that it has, and that 

whether it likes it or not it must accommodate 

developers of applications. Absent some showing that 

the Apple platforms have some sort of monopoly on 

access to consumers, I an not sure I understand that 

policy, and am eager to hear from you whether you 

think that competition from more open platforms, such 



 
 

22 

as the ones provided by Google, are sufficient to 

produce the optimum balance between maximization 

of creative effort and encouragement of competition in 

this new industry. 

 My own view, perhaps colored by my consultancy 

with Google, is that these are industries in such a 

state of flux, in which previously unimagined and 

unknown businesses can suddenly attract a half-

billion users, in which advertisers are continuously 

calculating and recalculating the marginal 

cost:marginal revenue relationships from various 

expenditures, in which in some aspects competitors 

are only a click away and eager to serve consumers, 

that it behooves regulators to think carefully before 

intervening -- to persuade themselves before 

intervening that (1) anticompetitive practices are 

creating barriers to entry, and (2) remedies are 

available that do not slow the rate of innovation that 

has so benefited consumers. Only then can they 

responsibly engage in the costly and tortuous effort to 

measure market shares; guess at whether existing 
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shares imply market dominance; and devise remedies 

that increase the force of the famous creative gale.        

 I raise these questions for discussion because I 

find myself uncertain about appropriate policies to 

deal with these difficult issues. I think the European 

Commission was right to persist in its battle with 

Microsoft, which did not maintain its clear dominance 

of the PC market merely by its “superior skill, foresight 

and industry”, to borrow from Judge Learned Hand. I 

think the Commission was also right to see in Intel’s 

pricing and other practices artificial barriers to 

competition.14 In my view, and it is one that mightily 

upsets my conservative colleagues, the Commission 

properly weighed the costs of intervention against the 

benefits to be obtained for consumers. Charges of 

anti-American decision-making seem to me to be the 

reddest of herrings.  

But I worry that the intrusion of inflammatory 

issues of privacy, copyright and others not directly 

                                                
 
14 I served as a consultant to AMD, although not in its presentations to any regulatory bodies. 
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related to competition policy, might create an anti-

innovation atmosphere in which regulators will find 

themselves operating when they deal with newer 

industries. It would be a pity if worries about privacy, 

for example, were to influence regulators’ views on 

the competitive tactics of some of the firms in the 

newer industries. Those are political issues, to be 

dealt with by politicians, not competition policy 

enforcers. 

Let me conclude with this thought. As ever, when 

uncertain, I turn to the Regulatory Policy Institute and 

its informed audiences for guidance. So let me throw 

the floor open to those of you who will be kind enough 

to turn uncertainty into certainty. 

 Thank you for your attention. 

 
 
 


