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This is a particularly good time to consider the basis and, efficacy of 

private antitrust treble damage actions, for just as the European community 

has begun to give serious thought to the advantages of such actions,1 

antitrust enforcement officials in the United States have begun to voice 

serious reservations about them.2 I propose, today, to review the reasons 

private parties were granted what Senator Sherman described as "some 

remedy in a court of general jurisdiction in the United States to sue for and 

recover the damages they have suffered."3 Then, I would like to review the 

relative importance of such private actions in achieving the goals of U.S. 

antitrust policy. Third, I would like to discuss the question of how the 

                                                             
1  See statement of William Hopper, MEP, and Thomas Sharpe, of the Institute for Fiscal Studies and our firm as reported by Rebecca  
Smellie in The Competition Policy of the European Community: a Conference Report, Government and Opposition Vol. 18, No. 3,  
Summer 1983, at 274, 282. 
 
2 At the urging of William F. Baxter, Assistant Attorney General in charge of the Antitrust Division, the Administration introduced a  
bill, titled the "National Productivity and Innovation Act of 1983.” See infra note 56. 
 
3 21 Congressional Record 2556 (1890). 
 



magnitude4 of damages inflicted by antitrust violators can be measured. 

Fourth, I will attempt to appraise the defects and advantages of current U.S. 

policy. Finally, I shall consider the applicability of the U.S. experience to 

European competition policy. 

THE BASIS FOR U.S. POLICY 

 Section 7 of the original Sherman Act--now Section 4 of the Clayton 

Act, as modified--created a private right of action not present under common 

law: any person "injured in his business or property" by a violation of the Act 

could recover treble the damages inflicted on him, plus reasonable 

attorney's fees.4  As with other provisions of our antitrust statutes, this 

section, was rooted in concepts of both equity and of economics. 

One of the notions of equity which impelled Congress to adopt the 

treble damage provision was revealed clearly in Senator Sherman's 

remarks during the Senate debate on his bill. He referred to the situation in 

which "a humble man starts a business in opposition to them (the trusts), 

solitary and alone" and is forced out of business by a monopolist's predatory 

acts. 

                                                             
 

4 Clayton Act, ch. 323, §4, 38 Stat. 730, 731-32 (1914) (current version at 15 U.S.C. §18 (1976)) 
 



Why, sir, I know of one case where a man in good circumstances, 
a thrifty, strong, healthy American was ... met in just the way I have 
mentioned. If he had had the right to sue this company in the 
courts of the United States under this section he would have been 
able to indemnify himself for the losses that he suffered.5 
 

So we have here the idea that the "little fellow" should have an op-

portunity to recover from the "big bully" any losses inflicted by the latter's 

illegal activity. Additionally, equity seemed to demand that something be 

done to equalize access to the courts: large corporations, with their bevies 

of lawyers, clearly had such access as a practical matter. But the small 

businessman did not. By providing the possibility that he might recover 

three-fold damages and attorney's fees, the antitrust laws increased access 

to the judicial process by less well-heeled parties: "This section opens the 

door of justice to every man, whenever he may be injured by those who 

violate the antitrust laws ...."6 

It is, of course, now fashionable for economists, particularly those 

of the Chicago School, to make light of these considerations, and to argue 

that antitrust policy has a purely economic objective: to improve the 

                                                             
5 Supra note 3 
 
6 Congressman Webb of New York, 51 Congressional Record 9073 (1914) 



efficiency with which resources are allocated.7 I have elsewhere8 argued the 

contrary, and will touch on that issue later, showing that a respectable body 

of opinion exists that supports the thesis that social goals--the preservation 

of numerous independent businesses; diffusion of economic power; a 

perception that the economic system is fair--are a valid basis for antitrust 

policy.9 

But the treble damage provision has economic goals as well. First, 

it changes the cost-benefit calculus of potential violators. The trebling of 

proved damages was and is designed to "up the ante", to make violators 

know that they have a great deal to lose, if caught and assessed damages. 

Of course, trebling is a crude punishment, not as precisely calibrated to fit 

and deter the crime as modern economists might prefer. But, as I shall 

discuss below, it seems to work. Some payment in excess of the mere 

return of ill-gotten gains is an important deterrent to illegal activities. Since 

the probability that the violation will be discovered at all is less than one, it 

                                                             
7 See, for example, William H. Page, Antitrust Damages and Economic Efficiency: An Approach to Antitrust Injury, 7 U. Chi. L.  
Rev. 472, 504 (1980). 
 
8 Irwin M. Stelzer, Economic Defenses in Antitrust Litigation, presented at European Study -Conference on Economic Defences  
in Anti-Trust, London, England (April 12, 1983). 
 
9 Hans B. Thorelli, Federal Antitrust Policy: Origination of an American Tradition (1955); Joel B. Dirlam and Alfred E. Kahn,  
Fair Competition; the Law and Economics of Antitrust Policy (1954); Stephen M. Axinn, Time to Rethink Antitrust Views,  
5 The Nat'l L. J. 13 (1983). 
 



would always pay to break the law if the penalty for doing so was merely the 

return of ill-gotten gains. 

Second, trebling provides an incentive to bring suit--perhaps so 

great an incentive as to encourage the bringing of "unfounded actions...in 

the hope that the cost of defending, plus the possible penalty of having to 

pay treble damages and attorneys' fees, will bring about a settlement."10  Of 

that, more later. 

Finally, the treble damage and legal cost provisions give injured 

parties the means to pursue redress. If a plaintiff were certain of winning, 

single damages for him, plus incurred fees for his counsel, might be 

sufficient recompense to enable a small plaintiff to obtain counsel. But no 

such certainty exists. Hence, a plaintiff who cannot afford to finance a 

protracted antitrust suit must be in a position to promise his counsel 

something extra if the suit is successful--not only normal fees, but a portion 

of the punitive assessment. 

To summarize: in addition to its social purposes, the provision for 

trebling damages has three economic bases: it raises the cost of violations; 

                                                                                                                                                                                                                                  
 

10 E. Compton Timberlake, Federal Treble Damage Antitrust Actions 13 (1965). 
 



it provides injured parties a strong incentive to pursue their grievances; it 

provides injured parties with the means with which to obtain representation. 

THE IMPORTANCE OF PRIVATE ACTIONS 

The number of private actions brought under the antitrust laws has 

exceeded by ten times the number brought by the Government since 

1941.11 Indeed the number of private actions has exceeded the number of 

government- instituted proceedings since the early days of enforcement: 

between July of 1890 and December of 1903 some 23 government cases 

and 34 private cases were brought.12 The number of private suits brought 

does not, of course, necessarily reflect their relative importance in affecting 

business behavior. And many private actions "ride hard on the shoulders of 

a government criminal or civil case",13 witness the numerous cases 

following government actions in, the movie and electrical equipment 

industries. But the fact remains that private treble actions have clearly 

accomplished several purposes. 

                                                             
11 See Table 1. Senator Sherman's prediction that “Very few actions will probably be brought ..." was wrong.  Whether his further  
prediction was correct--"but the cases that will be brought will be by men of spirit . . - "--I   leave to discussion by members of the  
defense and plaintiffs bar. Supra note 3. 
  
12 Thorelly 14 supra note 9 at 597. Thorelli "is convinced that the significance of these [early] cases, as a means of antitrust  
enforcement and as a provingground for judicial opinion, was far greater than is customarily assumed." 
 
13  A. D. Neale and -D. G. Goyder, The Antitrust Laws of the United States of America: A Study of Competition Enforced by Law  
415 (1980). 
 



First, as Senator Sherman predicted, they have often permitted 

individual plaintiffs whose injury was too small to attract the resources of 

governmental enforcement authorities, to seek and obtain redress. This 

ability has been augmented by resort to class actions, whereby individual 

plaintiffs with a common grievance pool their resources. 

Second, the availability of this remedy has effectively supplemented 

the resources devoted to antitrust enforcement. As one Congressman 

stated during the debate on the Clayton Act, the right of private action was 

designed to take "the business public into our confidence as allies of the 

Government in enforcing the antitrust laws..."14  It succeeded, as Phillip 

Areeda has pointed: treble damages "enlist private plaintiffs in the work of 

detecting, punishing, and thereby deterring wrongdoing."15  

Third, private actions have not only been numerous, but effective 

deterrents to some business actions (critics would say to some competitive 

as well as anti-competitive activities). One critic of such actions and their 

consequences has pointed out that "the private plaintiff had become the 

                                                             
14 Congressman Floyd of Arkansas, 51 Congressional Record 16,319 (1914). 
 
15 Phillip Areeda, Antitrust Violations Without Damage RecoveriesT 89 Harv. L. Rev. 1127 (1976). See also 2 Phillip Areeda and  
Donald F. Turner, Antitrust Law: An Analysis of Antitrust Principles and Their Application 227 (1978). 
 



most important agent of enforcement."16  And my own experience has been 

that businessmen, especially when considering changes in marketing 

techniques, spend more time worrying about the possibility that competitors 

and dealers will file treble damage actions than they do worrying about a 

Department of Justice (DOJ) initiated proceeding.17 And this fear is 

well-founded. As I pointed out earlier, and as Table 1 shows, the number of 

private actions far exceeds the number of government-instituted 

proceedings. These private actions are highly concentrated in the area of 

vertical relationships --relationships between dealers and their suppliers. My 

firm's study (undertaken for the American Bar Association) of 352 of the 

private antitrust cases filed in the Southern District of New York between 

1973 and 197818 revealed that almost three-quarters of those private 

actions alleged vertical price fixing and market allocation, exclusive dealing 

or tying requirements, or dealer terminations.19 

                                                             
16 Supra note 7, at 467 and 468. 
 
17 My own experience seems to parallel that of antitrust practitioners. "There is no doubt that the possibility of treble damages is the  
aspect of American antitrust enforcement that is most feared by senior corporate management ... [T] here can be little doubt that the  
spectre of treble damages does deter--the debate is over how much benefit is received for how much cost." Joe Sims and Christopher  
L. Lawlor, Treble Damage Remedy Deserves Re-examination, Legal Times of Washington, October 26, 1981, 40. 
 
 
18 This sample represents 58 percent of all antitrust cases filed in those years. 
 
19 Statistical Analysis of Private Antitrust Litigation: Final Report, prepared by Joan Bodoff, National Economic Research Associates,  
Inc. for the American Bar Association Section of Antitrust Law, (October 30, 1979). For a convenient summary and discussion see  
James P. Melican, Jr., The Treble Damage Case: Fact and Fiction, Antitrust L. J., Vol. 49, Issue 3, 981-988, espec. 984-986. 



The availability to injured parties Of a private remedy for damages 

inflicted by illegal vertical relationships is even more significant today than it 

was at the time of our study. This is so because the current Administration is 

skeptical about the efficacy of actions against vertical restraints, scoffs at 

the case law in this area, and has moved vigorously to obtain court rulings 

narrowing the range of activities that might be found to violate the antitrust 

laws.20  As a consequence, private actions are about the only means by 

which distributors and dealers can obtain a hearing on complaints of illegal 

termination or undue restrictions on their freedom to price and market 

aggressively. 

Please understand: I am not contending that aggrieved dealers are 

right, and the DOJ, wrong, in not bringing many of these actions. Indeed, of 

the 33 cases in our study group that went to trial or were decided on the 

basis of motions filed by the parties, 27 ended in summary judgment for the 

                                                                                                                                                                                                                                  
 

20 See for example, speech delivered by Ronald G. Carr, Deputy Assistant Attorney General, Antitrust Division, Some Reflections on  
Vertical Restraints (October 30, 1981); Statement of William F. Baxter, Assistant Attorney General, Antitrust Division before House  
of Representatives Subcommittee on Antitrust and Restraints of Trade Activities Affecting Small Business Committee on Small  
Business, concerning Justice Department Enforcement Policy with Respect to Vertical Trade Restraints and Price Discrimination  
(September 9, 1982); William Baxter, Statement Before the House Subcommittee on Antitrust and Restraint of Trade Affecting Small  
Business, Committee on Small Business, concerning Resale Price Maintenance (September 14, 1983). See also Amicus Curiae brief  
of the United States, filed with Supreme Court (January 3, 1983), in Monsanto v. Spray-Rite Service Corp., Supreme Court Docket  
82- 914. The Supreme Court has granted cert. in this case7, and a 6cision is expected during its 1984 term. 
 
 



defendant.21  What I am saying is that private actions were often plaintiffs' 

only recourse. To deprive them of the means and incentive to sue by 

eliminating treble damages would be to leave them with no method by which 

to pursue their grievances. 

So it seems clear that the disciplining effect of the antitrust statutes 

would be much diluted, particularly in the area of vertical arrangements, if 

sole reliance were placed on government actions. Private actions permit 

many businessmen to obtain a hearing in cases that are too small to attract 

DOJ action; or that rely on doctrines historically accepted by the courts but 

not in favor with the Reagan Administration enforcement officials;22 or that 

hold out the prospect of profitable settlements.23 

Businessmen and their sophisticated counsel know when some 

planned strategy is in that grey area between per se illegality and clear 

lawfulness. The fear of treble damage actions by affected competitors 

makes them think twice, perhaps reshape the strategy to move it closer to 

the clearly unassailable category. Whether that threat also causes them to 

                                                             
21 Of the five tried to a conclusion, two were won by defendants. Bodoff, supra note 19, at 44. The bulk of the concluded cases--81  
percent--were voluntarily dismissed or settled. Unfortunately, data on settlements are not generally available. 
 
22 Note here Walton Hami~tonls observation: "A man knew when he was hurt better than an agency or government alone could tell  
him." Walton Hamilton and Irene Till, Antitrust in Action 10 (1974). 
 
23 Supra note 10. 



abandon some economically efficient and otherwise desirable business 

activities, as William Baxter has apparently concluded,24 we will consider 

later. 

MEASUREMENT OF DAMAGES 

The entire basis for damage actions is, of course, the assumption 

that damages inflicted on a person or class of persons can somehow be 

measured. The theory is simple: all one need do is determine how much 

money the plaintiff would have made in the hypothetical world in which the 

antitrust violation did not exist, subtract from that what he actually made, 

and "voila!" we have measured damages. 

Of course, damage estimation is not as easy as that. "Estimating 

that hypothetical situation is exceedingly difficult in a constantly changing 

world, where, in the absence of the violation, many factors would have 

affected. both plaintiff and defendant."25  But the courts have been quite 

sensible and, while rejecting "speculation and guesswork"26 have not 

                                                                                                                                                                                                                                  
 
24 See William F. Baxter, Presentation to the National Association of Manufacturers (May 10, 1983), espec. pp. 5-6 (transcript). 
 
25 Areeda and Turner, supra note 15, at 229. 26 Bigelow v. RKO Radio Pictures 327 U.S. 2519 
 
26 Bigelow v. RKO Radio Pictures, 327 U.S. 251, 265 (1946) 
 



insisted "upon unduly rigorous proof of the quantum of the plaintiff's 

inquiry..."27  

Economists have, all in all, also done rather well in walking the line 

between mere speculation about and precise measure of the amount of 

damages. To do this, they have had to eschew the less sophisticated work 

of some of the accountants and the apparently more sophisticated work of 

the econometricians. The latter are, of course, correct in arguing that, in 

order to determine the effect of one variable--an illegal practice--on profits, 

one must take account of changes in all of the other variables affecting 

profitability, i.e., one must build a model. 

But practical considerations intrude.28  Models are expensive to 

construct, so expensive as to be beyond the means of all save the largest, 

wealthiest, most dedicated plaintiffs. Models require substantial lead-times: 

the data must be found, compiled, analyzed; programs must be written and 

de-bugged; printouts studied; and the process repeated. Models are often 

susceptible to cross-examination that shows that a small change in 

assumptions has a large effect on results. And models are difficult to explain 

                                                             
27 Areeda and Turner, supr 4 note 15, at 228. 
 
28 See Jules Joskow, The Use of Statistical/Econometric Tools in Antitrust Trials, talk delivered at Fifth Annual NERA Antitrust  
Seminar, Aspen, Colorado (July 7-9, 1983). 



to most judges and, perhaps more so, to juries--partly because they are 

intrinsically difficult to understand, partly because econometricians have 

adopted the standard of exposition established by engineers. Use of this 

technique, therefore, is as a practical matter limited to the largest cases, 

involving well-heeled litigants, and tried before judges rather than juries. 

 

 

This does not mean that expert witnesses must fall back on 

simplistic29 "but for" measurements that attribute all changes in profitability 

to the antitrust violation. Rather, a sensible middle ground between the 

apparent precision of a model and an over-simplified before-and-after 

comparison exists: first, the economist must formulate some theory of the 

case,30 some hypothesis about the consequences of the illegal act on 

prices, output, profits, costs or some other measure of firm performance. In 

other words, he should be able to construct a plausible chain of causation. 

                                                                                                                                                                                                                                  
 
 
29 There are, of course, varying degrees of skill and integrity reflected in 'but for" tests."... while the more or less traditional  
techniques or approaches to damages conceptually are rather straightforward, the execution is critically important." Peter Max,  
Economic Techniques for Calculating Antitrust Damages, talk at The American Bar Association, Section of Antitrust Law, 1-2  
(March 31, 1982). 
 
30 Here I part company with some successful practitioners of the art of measuring damages. See, for example, Max, supra note 29, at  
7-8. 
 



Then, by careful analysis of price, cost and other data, a sidewise glance at 

macroeconomic variables, and consideration of the business realities in the 

industry involved, he should be able to arrive at a reasonable measure of 

damages. 

The difficulty of this chore will, of course, vary with the nature of the 

fact situation in each specific case. For example, if a small company already 

in business finds itself overcharged by a cartel-imposed price increase, one 

can readily calculate what the revenues of the plaintiff would have been had 

the parties to the cartel charged competitive prices; that can lend itself to a 

fairly straightforward calculation of damages. Indeed, where the plaintiff has 

a track record in a particular industry, it may be possible in many 

circumstances. to estimate, more or less exactly, the effect on the plaintiff of 

many kinds of actions that a defendant or group of defendants might take. 

But in situations in which a firm with substantial market power pre-

vents entry, the injured, would-be entrant must create an entirely 

hypothetical scenario, usually with not much more than an estimate at the 

market share he would have garnered, an estimate in turn based on 

assumptions about prices he would have been able to charge and what it 

would have cost him to do business. This is often capped off with an 



estimate either of the current "market value" of the but-for company, or a 

calculation of the present worth of the projected future cash flows that the 

but-for company would have generated, with such calculations sometimes 

extending for more than a decade.31 It is difficult enough to evaluate 

evidence that the plaintiff would actually have entered the industry on the 

scale that he claims. But to appraise the probable success of such entry one 

must also attempt to judge (1) who else might also have entered and, (2) 

the legitimate competitive response of the incumbent For one cannot one 

cannot assess the projected market share or the profitability of the plaintiff 

without having a fairly complete picture of how existing and potential rivals 

would have competed.32 

Because cases involving thwarted entrants require more 

imaginative estimation techniques than those involving a functioning firm, 

judges should distinguish between them, and exercise greater control at a 

very early stage.33  As things now stand, the judge usually postpones 

consideration of motions to dismiss until the plaintiff has completed its 

                                                             
31 For example, in 1980, in one of the AT&T cases, MCI projected a stream of damages beginning in the early 1970s and extending  
all the way out to 1994. MCI Communication Corp. and MCI Telecommunications Corp. v. American Telephone and Telegraph Co.,  
Trade Cas. (CCH) 165,137, at 71,351 (January 12, 1983). 
 
32 Seef in this connection, Murphy Tugboat Co. v. Crowley 1981-1 Trade Cas. (CCH) 164,000, at 76,193-5. 
 
33 But see, Comments of Judge Charles W. Joiner, 49 Antitrust L. J. 1052 (1980). 



liability and damage presentation. By that time, the litigants may have been 

at it for three or four or five years. It seems to me that in cases involving a 

company which was never actually in the industry, and which claims it was 

illegally excluded, the judge should precede even discovery by inquiring into 

the basic theory of damages. More cases should be thrown out before they 

even start--before several years and several millions are spent on 

discovery--on the basis of a finding, if it be so, that any damage case 

presented by the plaintiff would be of an excessively speculative character. 

VIRTUES AND DEFECTS OF U. S. POLICY 

At various points in this talk, I have already referred to some of the 

advantages of our policy decision to allow private parties to sue for recovery 

of three-fold damages. Let me summarize those: 

1. The availability of this remedy to small businesses opens up the 

judicial system to those whose grievances are deemed too small to warrant 

government action.34 

                                                                                                                                                                                                                                  
 
34 This, of course, is closely tied to the class action, a topic too large for consideration here. See John G. Harkins, Jr., Another Look at  
Class Actions, 49 Antitrust L. J. 989 (1981). 
 
 



2. The treble damage remedy, by providing an incentive to sue and 

the means for financing such antitrust suits, increases the resources 

devoted to enforcement. 

3. The possibility of private actions makes the intensity and direc-

tion of antitrust enforcement less subject to the attitudes of the 

administration temporarily in control of the government's enforcement 

apparatus. 

4. The threat of private actions clearly influences business 

behavior, especially in the area of vertical relationships: "...it is perfectly 

clear that such actions do serve as a deterrent to violation of the 

statute...";35 195 the treble damage action is "a powerful and growing factor 

in the effectiveness of antitrust…"36 

The disadvantages of the availability of this remedy are claimed to 

be: 

1. Nuisance suits are filed to obtain settlements that may be less 

costly to defendants than the litigation necessary to obtain vindication.37 

                                                             
35 Supra note 10.  
 
36 Supra note 13, at 418. 
 
37 Supra. note 10. 
 



2. Measurement of damages is virtually impossible. As one critic 

has put it,"... I challenge anyone to state with a straight face that there is a 

single, objectively certain answer in cases of this sort as to what ill-gotten 

gains were pocketed or what damage was suffered, if any. With all due 

deference to those who wave the magic wand of expert testimony or 

sampling or other supposed sure-fire techniques for ascertaining damages 

.... those aids to resolution of the issue are uncertain at best, and outright 

deception at worst."38 

 3. Proliferation of suits that serve private, but not public, interests, is 

encouraged.   

4. The threat of treble damages creates the possibility of a penalty 

unrelated in size to "the anticompetitive effects of the conduct involved," and 

this overkill will create "deterrents to efficient conduct."39  There are, in other 

words, "Inefficient levels of deterrence."40 

5. The treble damage remedy, when applied to cases involving 

other than per se violations such as "conduct that is clearly anticompetitive 

                                                             
38 Supra note 34, at 996-997. 
 
39 Supra note 7, at 472-476. 
 
40 Supra note 7, at 475. 
 



and is carried out in secret, as in the case of price fixing among 

competitors," is "counterproductive." 

Because treble damages greatly increase the costs 
associated with the risk that some court might incorrectly condemn 
a particular procompetitive practice, the remedy can inhibit a wide 
variety of procompetitive arrangements. The remedy has a 
particularly pernicious effect on the incentives to innovate because 
it tends to overdeter licensing of intellectual property, an activity 
that usually increases efficiency and thereby increase [s] the 
returns to investments in R&D.41 

 
That some of these criticisms are correct there can be little doubt. 

Lawyers, greedy for trebling and an award of attorney's fees, do bring 

antitrust actions (or attempt to convert ordinary contract disputes into 

antitrust actions) in the hope of receiving a settlement from defendants who 

find that less costly than pursuing legitimate defenses, or who seek to avoid 

unfavorable publicity.42  

But this is a problem that can be solved without foregoing the 

advantages of private treble damage actions. Courts can distinguish 

nuisance suits from other, more legitimate actions; they can or should be 

                                                             
41 William F. Baxter, Statement before the Committee on the Judiciary, U.S.  Senate, Concerning S. 737, S. 568 and S. 1383 at 7 
(mimeo) (June 29, 1983). 
 
42 "Treble damage complaints are now filed in an attempt to intimidate defendants into modifying their conduct in a way favorable to  
the interests of the plaintiff .... Thus, the new antitrust strategy has achieved its noncompensatory goal." Arthur D. Austin, Negative  
Effects of Treble Damage Actions: Reflections on the New Antitrust Strategy, 1978 Duke L. J. 1353-1354 (1978). 
 
 



able to impose the, costs of such suits on those who bring them. Neale and 

Goyder have made the quite sensible suggestion that the courts be 

empowered to allow costs against any plaintiff bringing a suit "in bad faith or 

vexatiously" --this remedy was made available against state Attorneys 

General by the 1976 Antitrust Improvement Act, and could readily be 

"extended to the normal antitrust case, so as to conform with the rule for 

costs under English law."43  Indeed, aggrieved competitors or customers 

who bring unsuccessful antitrust actions under the Export Trading Company 

Act of 1982 are already required, by that Act, to pay the reasonable attorney 

fees of the defendant.44 

Similarly, the charge that damages cannot be measured 

"objectively", or with precision, does not justify eliminating the damage 

remedy. GNP and unemployment are not capable of precise measurement, 

yet we do not abandon efforts to distinguish between recessions and 

recoveries. And the Chicago School does not seem willing to abandon 

monetarism simply because it cannot define "money" nor measure the 

money supply. As I stated earlier, economists and the courts have done a 

                                                             
43 Supra note 13, at 435-436 
 
44 Donald L Baker, Reagan Administration Opens Debate on Treble Damages, 5 The Nat'l L. J. 20-22 (1983). 
 



tolerable job of avoiding both the search for unavailable precision and 

reliance on sheer guesswork. With greater judicial control in the early stages 

of cases involving thwarted entrants, further improvement is attainable. 

Here, as in other areas of the law, we cannot let the perfect be the enemy of 

the good. 

The other criticisms of treble damage actions are based on the false 

assumption that the goal of antitrust policy is solely to improve the efficiency 

with which resources are allocated: "Since the aim of competition--and of 

antitrust policy--is to achieve an efficient allocation of resources, a plaintiff 

should not be permitted to recover for the injury from an antitrust violation 

that does not foster inefficiency."45  That is wrong. As Dirlam -and, Kahn 

have pointed out: 

Clearly we are not devoted to a competitive system only for 
'economic' reasons. It is also associated with such social and 
political ideals as the diffusion of private power and maximum 
opportunities for individual self -expression. If the economy will run 
itself, governmental interference in our daily life is held to a 
minimum.46 

 

                                                                                                                                                                                                                                  
 
45 Supra note 7, at 504 (emphasis added). 
 
46 Dirlam and Kahn, supra note 9, at 17. 
 



This social purpose includes not only the promotion of efficiency, 

but of a system perceived to be fair, a concept that "embodies values other 

than those usually conceived by economists in defining maximization of 

economic welfare..."47 A competitor disadvantaged by some act of a larger 

rival may indeed seek a solution, at law, that is inconsistent with consumer 

interests in more output at lower prices. But where has it been decided that 

an conflicts between producers and consumers are to be resolved in favor 

of the latter? Economists--once proud of the fact that their discipline was 

known as "political economy"--should be willing to concede both that they 

cannot with certainty predict that this or that inefficiency will flow from a 

given kind of antitrust enforcement and that, since equity is a goal at least 

equal in importance to efficiency, a wrongful injury to a competitor "is itself 

an evil to be avoided."48 

In the field of treble damages, this may mean permitting an injured 

competitor to recover for damages inflicted by a rivars pursuit of what he 

may feel to be greater efficiency.49  Just as we cannot be indifferent to theft 

                                                             
47 Dirlam and Kahn, supra note 9, at 18. 
 
48 Dirlam and Kahn, supra note 9, at 206. 
 
49 Critics of treble damage actions are often skeptical of the claims of injury by individual competitors who may well have lost out to a  
more efficient rival. Such skepticism is quite proper--and should be applied as well to claims by the victor that his sold intent was the  
honorable one of long-run profit maximization, and his competitive weapon, greater efficiency. 



of property because it merely represents a redistribution of income, a 

dispute between private parties, so we cannot be indifferent to the "theft" of 

business opportunities by powerful from less powerful firms. The wide 

acceptance accorded to antitrust policy in the United States--described as 

"so astonishing" to outsiders50--is due to the fact that, "Antitrust has a 

broader base than the findings of economists as to the conditions required 

for optimum economic performance."51 We simply care more that economic 

power be dispersed, that the economy remain open and fair, than we do 

that price equal marginal cost --although we quite properly want to know the 

cost of deviating from optimally efficient solutions. 

This can perhaps be made clearer by reference to the current 

turmoil in our telephone industry. As you know, we have decided--for better 

or worse-to dismember the Bell System, and to separate the companies 

providing local telephone service from those doing research, manufacturing 

equipment and providing long-distance service. This means the more rapid 

end of -the already-doomed massive subsidies to local users that has 

historically been paid by long-distance callers. Economists generally 

                                                                                                                                                                                                                                  
 
50 Supra note 13, at 442. 
 
51 Supra note 13, at 441. 



applaud this, but, if they are sensible, not because they oppose subsidies as 

such. Rather, the economist's objection should be to the fact that, given 

acceptance of universal service as a desirable social goal, the current 

method of subsidization is a wasteful and inefficient way of achieving that 

goal. We certainly can find more efficient ways of achieving that goal than 

by having long-distance business users saddled with the burden of 

subsidizing unlimited local calls by affluent, chatty teen-agers. We can, in 

other words, accept the social goal of universal service and then devise the 

most efficient means of achieving that objective.52 

This does not mean that we must abandon economic analysis in 

antitrust cases in order to pursue goals of equity. For, like economic 

efficiency, equity is an elusive concept: 

Equity in Law, is the same that the Spirit is in Religion, what every 
one pleases to make it. Sometimes they go according to 
Conscience, sometimes according to Law, sometimes according to 
the Rule of Court. 

 
Equity is a Roguish thing: for Law we have a measure, know what 
to trust to; Equity is according to Conscience of him that is 
Chancellor, and as that is larger or narrower, so is Equity. 'Tis all 

                                                                                                                                                                                                                                  
 
52 For a fuller discussion of these issues see Alfred E. Kahn, Some Thoughts on Telephone Access Pricing, based on comments 
delivered at Workshop on Local Access: Strategies for Public Policy, St. Louis,    Missouri (September 14-17, 1982); and Irwin M. 
Stelzer, The Post-Decree Telecommunications Industry, speech delivered before AT&T Long Lines Service Costs and Rates 
Department Spring Conference, Princeton, New Jersey (May 11, 1982).  
 



one as if they should make the Standard for the measure, we call a 
Foot, a Chancellor's Foot; what an uncertain Measure would this 
be? One Chancellor has a long Foot, another a short Foot, a Third 
an indifferent Foot: 'Tis the same thing in the Chancellor's 
Conscience.53 
 

Rather, the economist must accept the fact that, in the balancing of 

interests that is the essence of the political process, efficiency must at times 

be sacrificed to other goals. It then becomes the economist's job to measure 

that sacrifice, to point it out, to help society make its choice of some 

non-economic goal in full knowledge of the economic cost associated with 

that choice. 

Fortunately, this conflict between efficiency and equity is. not nearly 

as great or as frequent as is often thought. Most economists agree--as do 

thoughtful legislators--that, most of the time, competition generates more 

favorable economic results than any other system. Even where there are 

economies of scale, it is generally believed (rarely well proved) that the 

dynamic advantages of competition outweigh all but the very greatest static 

economies of scale. Thus, by giving consumers a wide range of choices, 

competition leads to greater efficiency in satisfying consumer needs. 

                                                             
53 The Table-Talk of John Selden 49 (1847). 
 



Equally important, giving choices to consumers is itself an important social 

goal of competition. The general presumption, therefore, is that competition 

is both more efficient and more socially desirable than monopoly, and that 

the burden of proof in any given case must rest on the defender of the 

monopoly if he wants to allege that circumstances make monopoly the 

preferable industry structure. 

For both economic and social reasons, then, our antitrust laws are 

aimed at preserving the competitive process for its own sake, subject only to 

specified legislative exceptions. The competitive process, with those 

exceptions noted, is generally believed to be best for the public as a whole. 

To ensure that the competitive process works properly, the laws are 

designed to prevent the achievement of monopoly by any means other than 

those most strictly consonant with competition. The notion of fair 

competition refers to the kind of competitive process that gives the prize to 

the firm that operates most efficiently to satisfy public needs. Unfair 

competitive methods are proscribed by the law to prevent the same kind of 

distortion of the competitive process that would result were fraud and 

violence permissible competitive tools. 



No comment on recent criticisms of treble damage actions would 

be complete without mention of the legislation recently proposed by the 

Reagan Administration to eliminate automatic trebling of damages except 

in.certain per se Sherman Act cases. This proposal is, of course, rooted in 

the above-cited objections to current policy and practice;54 if you are 

persuaded that current policy is indeed defective, some such change should 

be appealing. But this suggested restriction of trebling suffers from two 

serious defects. First, the line between per se offenses--those offenses so 

plainly antiticompetitive as to be illegal "without elaborate study"--and other 

offenses is not so clear as-one might think.55  Second, it is precisely in the 

area of per se offenses that private plaintiffs contribute least to antitrust 

enforcement: they generally simply follow DOJ criminal price-fixing suits 

with treble damage actions. It is in the areas in which the current 

enforcement authorities are most somnolent, the non per se cases, that 

supplemental enforcement by private plaintiffs is most needed.56 

                                                             
54 Supra note 2. 
 
55 See Donald L Baker, Reagan Administration Proposal Opens Debate on Treble Damages 5 The Nat'l L. J. 20-22 (1983). 
 
56 After this speech was given, the Administration formally introduced its bill on September 13, 1983 titled the "National Productivity  
and Innovation Act of 1983" (H.R. 3878). This final version modified the Administration's position on treble damages presented in an  
earlier draft, in which treble damage awards would have been limited to those cases involving per se offenses. The current version  
subjects joint research and development ventures and transactions involving intellectual property to a "rule of reason" test and  
eliminates the treble damage penalty for only these activities. 
 



Even if one agrees with current attempts to reduce the incentive to 

bring private actions, one must wonder at the proposal to relieve joint 

research and development ventures by competitors of some antitrust 

liability.  A bit of background might be useful. There is in the United States a 

widely held view that we are falling behind other countries, particularly 

Japan, because we do not do enough, or good enough, research and 

development.57  That failing is, in turn, held to be due to the inability of 

American businessmen--fearful of antitrust prosecution--to engage in joint 

research and development ventures.  Consequently, the Administration, in 

the person of its Assistant Attorney General in charge of the Antitrust 

Division, has proposed a bill "to promote research and development, 

encourage innovation, stimulate trade and make necessary and appropriate 

amendments to the antitrust patent, and copyright laws."58 

There are several problems with this chain of reasoning: 

1. It is not at all clear that we are "falling behind" Japan or anyone 

else in research and development;59 

                                                             
57 See, for example, a special report by Business Week journalists. Seymour Zucker, Claudia H. Deutsch, John Hoerr, Norman Jonas,  
John E. Pearson and James C. Cooper, The Reindustrialization of America 20-23 (1982). Amitai Etzioni has said that "In the mood of  
self-flagellation which prevailed on these shores in the late 1970s, Japan was credited with almost unbelievable prowess." The  
MITIzation of America? The Public Interest, No. 72, Summer 1983, at 46. 
58 Supra note 2, at 1. 
 
59 America Holds Its Ow The Economist, November 6-12, 1982, at 89. Indeed, the U.S. maintains a very favorable balance of trade in  



2. If we are, it is even less clear that that lag is due to a failure to 

capture economies of scale in such research and development, because no 

empirical evidence of such economies exists,60 and substantial anecdotal 

evidence of diseconomies of scale in R&D has been marshalled;61 

3. Even if we are falling behind someone, somehow, and even if 

there are economies of scale to be had from joint ventures in R&D, there is 

no evidence that the antitrust laws have in any way interfered with the 

development of such activities.62                                                                                                                      

Given the shaky empirical underpinning of this aspect of the 

Administration's proposals, and Attorney General Baxter's uncharacteristic 

lack of vigor in its defense--no marshalling of data proving economies of 

scale in research and development activities, reliance on the "perceptions" 

of others as a basis for legislation--one can only conclude that this provision 

                                                                                                                                                                                                                                  
manufacturing industries that are research-intensive. Herbert Stein, U.S. Foreign Trade and Trade Policy The AEI Economist 3 (July  
1983). 
 
60 Morton Kamien and Nancy Schwartz, Market Structure and Innovation: A survey; 8 J. of Econ. Lit 1-37 (March 1975). 
 
61 See, for example, Thomas J. Peters and Robert H. Waterman, Jr., In Search of Excellence (1982). 
 
62 Assistant Attorney General Baxter, who has proposed these changes in the antitrust laws, seems, at the same time, unconvinced of  
their necessity: 
 

It is often said that antitrust prevents companies from getting together and doing collaborative research. That is 
possibly partially true, but very frequently overstated. It is true that there are one or two old cases on the books that 
suggests that some sort of a per se rule ought to be applicable to joint ventures of various kinds, but those cases are 
thoroughly discredited. No experienced antitrust lawyer of my acquaintance thinks there's any possibility those cases 
would be followed today and indeed there's a good deal of more recent case law which rejects them. 

 



is designed as a substitute for the still sillier proposals originating in the 

Congress.63 

As for the supposed economic inefficiencies resulting from the 

availability of a private remedy--the possibility, for example, that a 

purchaser, suspecting a price-fixing conspiracy by his suppliers, has a 

"perverse incentive," i.e., will deliberately over-buy in order to maximize a 

future damage claim--one can say two things. First, it is based on the 

erroneous assumption that damage calculations do not give weight to actual 

or available mitigating action by plaintiffs to reduce damages. All of the 

damage calculations with which my firm's practitioners are familiar reflect, 

they tell me, the availability of alternatives that mitigated the impact of 

conspiracy or monopoly.64  If mitigation is a factor in antitrust cases, then 

the concern about "perverse incentives" is largely eliminated. Second, the 

practical likelihood of such behavior seems small. It is hard to imagine an 

electric utility executive buying unneeded turbogenerators so as to recover 

                                                                                                                                                                                                                                  
Nevertheless, this may be a context in which the perception is more important than the reahty. Supra note 24.1 

 
63 See Testimony -of Wiliiam. F. Baxter Before the Subcommittee on Investigations & Oversight and Science, Research &  
Technology of the Committee on Science and Technology, U.S. House of Representatives, Concerning Research Joint Venture  
 8-11 (mimeo) (June 30, 1983). 
 
 
64 See also Supra note 7, at 486-488, and cases cited therein. 
 



extra damages,65 especially when regulators would require that any 

recovery flow through to customers. 

It seems not unreasonable to conclude our review of the virtues 

and defects of U.S. treble damage policy as follows. The availability of this 

remedy has greatly increased the resources devoted to, and has probably 

increased the effectiveness of, our antitrust policy. It has also probably led 

to some useiess litigation, a defect which can be corrected by a combination 

of greater willingness of judges to grant summary motions for dismissal and 

otherwise control these cases in their early stages,66 and increased use of 

the English system of imposing some costs on unsuccessful plaintiffs, and 

high costs on frivolous ones. 

APPLICABILITY OF U.S. EXPERIENCE TO EUROPE 

While it may be the case that the availability of private remedies, 

and of treble damages, has made an important contribution to the vigor of 

U.S. antitrust policy, it does not necessarily follow that European 

competition policy can effectively incorporate this remedy. I would like, now, 

                                                             
65 For use of electrical equipment purchases as an example of the "perverse incentives" provided by trebling, see William Breit and 
Kenneth G. Elzinga, Antitrust Enforcement and Economic Efficiency: The Uneasy Case for Treble Damages 18 The J. of L. &  
Econ. 337-338 (1974). 
 
 
66 This, of course, is not easy. Supra note 33. See, for example, Comments of Judge Charles W. Joiner. 
 



to explore that question, or at least open it to discussion by those more 

expert in European competition policy than I. 

It seems safe to begin with two assumptions. The first is that, in the 

end, European policymakers will decide that increasing the range and vigor 

of the competitive process is in the public interest. I recognize, of course, 

that support for competition as a way of business life has far less general 

acceptance in Europe than in the United States. And pressures from 

specific industries to sacrifice long-run, dynamic efficiency goals in the 

interest of short-term job protection will continue to be severe. But the 

advantages of competition are becoming increasingly obvious, consumers 

are more restless when their choices are restricted, and opinion leaders 

increasingly vocal in their opposition to many forms of cartelization, 

rationalization and bars to competitive entry. 

If this attitude in favor of competition prevails, decisionmakers in 

Europe should welcome the additional resources that would be devoted to 

enforcement if the treble damage remedy were made widely available to 

private parties.67 

                                                             
67 Even Professor F. G. Jacobs, skeptical of the role of civil enforcement of EEC antitrust law, concedes that such enforcement "will  
lead to the more effective policing of the EEC competition rules .... The Commission's resources are notoriously over-stretched, and  
decentralized enforcement might prove speedier and more effective." F. G. Jacobs, Civil Enforcement of EEC Anti-Trust Law, paper  
delivered at The Second Oxford International AntiTrust Law Conference, Queens College, Oxford 6-7 (mimeo) (September 12,  



A second assumption that it seems not unreasonable to make is 

that the American interest in preserving the competitive process will, on 

reflection, prove attractive in Europe, and particularly in the U.K., precisely 

because it is a, process-oriented rather than a results-oriented approach to 

economic policy. The entire Anglo-American system is, after all, strongly 

process-oriented. What we look for is a fair trial, one in which truth. and 

justice will result from the fairness of the process. In the field of economics, 

the competitive process provides the fair trial--in the marketplace rather than 

in the courtroom. If the rules governing that competitive process are 

sensible and are enforced, efficiencies will follow. Just as truth and justice 

cannot be expected to come out of any kind of courtroom in which there is 

no fair process adhered to, efficiency cannot result from an inadequately 

competitive market process. 

But, even if these assumptions are correct--even if there is 

increasing support for European competition policy and for the competitive 

process--serious problems face those who would urge the adoption of 

United States treble damage policy in Europe. First, and most important, is 
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the residual European ambivalence toward competition as a goal in and of 

itself.68  European competition policy is encrusted with other objectives, 

ranging from expanding the degree of economic integration69 through the 

bewildering range of objectives of U.K. merger policy,70 objectives which 

seem to include such exalted goals as "Keep Sotheby's British."71  To permit 

private parties to recover three-fold damages for contravening a vague and 

unclear set of policies would be quite unfair.72  On the other hand, the 

availability of this remedy might itself attract sufficient additional resources 

to antitrust enforcement to accelerate the development of a body of case 

law that would reduce the current vagueness and lack of clarity. 

                                                             
68 For an interesting discussion of the wider -than -supposed differences in early English and American attitudes toward competition  
policy, see William L. Letwin, The English Common Law Concerning Monopolies 21 U. Chi. L. Rev. 355-385 (1954). 
 
69 Why the goals of economic integration and that of achieving effectively competitive markets are at times seen as inconsistent is  
puzzling. As Wyatt and Dashwood have -pointed 'out, "It would be futile to require the abolition of customs duties and charges  
having equivalent effect and of quantitative restrictions and measures having equivalent effect if the isolation of national markets  
could effectively be maintained by restrictive practices on the part of undertakings, or by State aid policies giving competitive  
advantages to the national industries." Derrick Wyatt and Alan Dashwood, The Substantive Law of the EEC 248 (1980). 
 
70 Thomas Sharpe has noted that U.K. competition policy is torn between two opposite views. The one embraces market solutions,  
accepts "uncertainty, risk, the promiscuity of the market place." The other relies on corporatism, a 'belief in cooperation and the  
brilliance of officials, and in the incapacity of managers to manage in an efficient way and in the national interest." Remarks at The  
Second Oxford International Anti-Trust Law Conference, Queen's College, Oxford (September 12, 1983). 
 
71 Supra note 8. Sharpe, supr note 70, has characterized U.K. merger policy as one in which the "outer boundary of ministerial  
discretion is represented by public ridicule." 
 
72 “It has been pointed out that for such actions, regulations of sufficient clarity would be needed and that the production of such  
regulations would result in an even more legalistic approach to anti-trust law." Enric Picanol-Roig, Remedies in National Law 
for Breach of Articles 85 and 86 of the EEC Treaty: A Review. London School of Economics at 50 (mimeo) (1983). 
 
 



A second problem one faces in urging Europeans to consider 

permitting private treble damage actions is that, in order to be effective, that 

remedy should be coupled with permission for counsel to accept 

assignments with the fee contingent upon the outcome. I understand from 

my British friends that such a practice is viewed with horror by the British 

Bar. But how else is the penurious plaintiff, unable to finance a lawsuit, to 

obtain able representation? The somewhat snobbish attitude of old-line 

American law firms towards the practice is diminishing somewhat, because 

it has become more respectable for large, blue chip corporate clients--and, 

therefore, large, blue-blooded corporate law firms--to be plaintiffs in antitrust 

proceedings, because even large corporations are trying to develop 

lower-cost litigation techniques, and because law firms now must compete 

more vigorously for business, both with other law firms and with in-house 

law department. Perhaps European counsel might also want to reconsider 

their attitudes toward contingent fee arrangements, as part of a reappraisal 

of the possible advantage of introducing a treble damage remedy. 

Third, one hesitates to recommend importation of this remedy 

because of the current debate over its efficacy in the United States: an 



extraordinarily able group of critics, mostly of the Chicago School, are 

arguing that treble damage actions have costs far in excess of their benefits. 

Finally, one is a bit cowed by the violence of the Parliamentary 

rhetoric that emerged during the debate over the Protection of Trading 

Interests Act of 1980.73  During that debate one Conservative member 

ridiculed American proclivities to export antitrust policy: "...the Sherman and 

Clayton Acts in the United States are the equivalent of holy books…" and 

Americans believe that such "gospel has to be spread to the pagan and the 

heathen."74  He went on to characterize the treble damage remedy as "a 

well-known device of rather primitive governments who wish to enlist the 

services of private citizens to police the public order that they think they are 

unable to police under the public services."75  A dispassionate observer can 

only hope that the high quality of expression does not conceal the 

considerably lower quality of the underlying logic. First, if one believes in the 

efficacy of the competitive process, then one has to believe that the laws 

designed to preserve it are more effectively enforced when many interested 

                                                             
73 Second Reading, Debate on the Protection of Trading Interests Act of 1983.  Hansard (House of Commons) Parliamentary  
Debate, November 15, 1979 at 1553-1591, as c - ited by ]Donald L Baker, U.K. Using New Weapons to Attack Foreign Reach of  
U.S. Trust Laws, 2 The Nat'l L. J. 24 (1980). 
 
74 Supra note 73. 
 
75 Supra note 73  



parties are allowed to be prosecutors, than when the prosecutorial -function 

is placed in the hands of only one. Does anyone seriously consider that it 

would be appropriate that all breach-of-contract suits be dealt with only by 

the public prosecutor, rather than by private parties? Does anyone think that 

individuals should be deprived of the right to sue those who have physically 

attacked them, even if the public prosecutor decides not to bring the 

perpetrator to trial? Second, the implied analogy to the criminal law is inapt. 

In the criminal law, there are very serious penalties that the public enforcer 

can impose on a violator: he gets something more than an injunction from 

the court directing the defendant to stop shooting that victim. While it may 

be adequate in some private antitrust cases to conclude with nothing more 

than an injunction against continued illegal activity, in cases where the 

activity in question has already done all of the damage that it can do, only 

the possibility of penalties can deter the offender and their award 

compensate the victim. Probably the fairest way to set the size of such 

penalties is to relate them to the size of the damage done to the victim, and 

only the private antitrust suit can have any real hope that an appropriate 

estimate of such damages win be made by the injured party. 

                                                                                                                                                                                                                                  
 



These cautions notwithstanding, one is inclined to feel that the right 

of private parties to bring actions for some multiple of damages inflicted on 

them by an anticompetitive act, combined with the use of contingent fee 

arrangements, would have the effect of extending the scope and reach of 

competition policy in Europe, and soon prompt a clarification of that 

policy.76 

These would be substantial advantages. 

 

                                                             
76 Supra note 67, at 8 and 9. Professor Jacobs sees in the U.S. experience "a massive misallocation" of legal and other resources;  
doubts "whether even a successful action would do much to promote competition"; and finds that "It is very doubtful whether  
such actions are desirable in the public interest ...." 
 
 



TABLE 1 

ANTITRUST CASES COMMENCED 

Fiscal                              Goverment Cases                 Private 
 Year Civil Criminal       Total Cases 
                   (1)+(2) 
  (1) (2)   (3) (4) 
 
 1941-1945 119 62 181 297 
 1946-1950 151 105 256 529 
 1951-1955 127 70 197 1,045 
 1956-1960 184 133 317 1,163 
 1961 42 21 63                      37877 
 1962 41 33 74                   2,00578 
 1963 52 25 77                      38079 
 1964 59 24 83                      36380 
 1965 38 11 49                      47281 
 1966 36 12 48                      72282 
 1967 39 16 55                      54383 
 1968 48 11 59 659 
 1969 43 14 57 740 
 1970 52 4 56 877 
 1971 60 10 70 1,445 
 1972 80 14 94 1,299 
 1973 54 18 72 1,152 
 1974 40 24 64 1,230 
 1975 56 36 92 1,375 
 1976 51 19 70 1,504 
 1977 47 31 78 1,611 
 1978 42 30 72 1,435 
 1979 50 28 78 1,234 
 1980 39 39 78 1,457 
 1981 60 82 142 1,292 
 1982 29 82 111 1,037 
   198384                         21                  74                        95                 1,192 
Total 
 1941-1983 1,660 1,028 2,688 27,436 

                                                             
77 Including 37 electrical equipment cases. 
78 Including 1,739 electrical equipment cases 
79 Including 97 electrical equipment cases 
80 Including 46 electrical equipment cases 
81 Including 29 electrical equipment cases 
82 Including 278 electrical equipment cases 
83 Including 7 electrical equipment cases 
84 Estimate from the Office of the Director of the Administrative Office of the United States Courts 
 
Source: 1941-1980: Administrative Office of the United States Courts, Annual Report of the Director, 1941-1980 
 1981-1983: Per telephone conversation with P. Crawford of the Office of the Director of the Administrative Office of  
   the United States 
 


